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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME: 10:00   CASE#: MSC13-00459 
CASE NAME: GIOVI INVESTMENT VS. HIRD 
JURY TRIAL - LONG CAUSE/ 10 DAY(S) 
* TENTATIVE RULING: * 
 
The trial date was vacated by stipulation. 

  

  
 2.  TIME:  9:00   CASE#: MSC13-01980 
CASE NAME: MCCAULEY VS. LOCKETT 
HEARING ON MOTION TO/FOR ATTORNEY FEES AND COSTS FILED BY TAJ 
LOCKETT, QUINCY LOCKETT 
* TENTATIVE RULING: * 
 
Defendants move for an award of attorney fees.  The motion is denied. 
 
This case arose over plaintiff’s sale of a house to defendants.  The parties settled the case in 
2014.  The settlement called (1) for plaintiff to quitclaim his interest in the house to defendants; 
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(2) for defendants to cure the existing default on the mortgage (which defendants were 
supposed to pay, but on which plaintiff was the obligor); and (3) for defendants, if possible, to 
arrange to refinance the house or assume the mortgage, so as to relieve plaintiff of any debt 
obligation as to the property.  If defendants did not cure the mortgage default, or if they did not 
or could not arrange to get plaintiff off the loan, the settlement called for the property to be sold 
on specified terms.  The parties agreed that the Court would retain jurisdiction to enforce the 
settlement under Code of Civil Procedure § 664.6. 
 
Last fall, plaintiff moved to enforce the settlement by ordering sale of the house (along with a 
few other requests).  In its tentative ruling for the motion date of November 17, 2017, the Court 
noted, however, that 
 

There is a jurisdictional show-stopper standing in the way, however, which must 
be dealt with before the Court could reach these factual issues.  Defendants filed 
for Chapter 7 bankruptcy.  They listed both the loans on the house, and a 
“personal loan” from plaintiff.  They received a discharge order from the 
bankruptcy court.  It appears uncontested that that discharge order, on its face, 
covers plaintiff’s present claims, and thus prevents either plaintiff or this Court 
from proceeding on this motion. 

 
Plaintiff argued that there were several reasons why the bankruptcy discharge was invalid or 
would not bar the motion to enforce the settlement.  The Court pointed out, however, that it 
lacked jurisdiction to take action on any of those asserted reasons; plaintiff would have to seek 
relief from the bankruptcy court.  The Court stayed the motion to give plaintiff time to explore 
such avenues of relief, and set the case for CMC on February 27, 2018.  The tentative ruling 
was adopted. 
 
On February 27 plaintiff indicated that he was not going to pursue any relief in bankruptcy court, 
and he withdrew his motion to enforce the settlement.  The entire case was dismissed, though 
the minutes reflect that this was “subject to attorney fee motion”. 
 
The present matter is that attorney fee motion.  Defendants point out that the 2014 settlement 
agreement contained an attorney fee clause, calling for the prevailing party to recover attorney 
fees incurred in any “action or other proceeding” to enforce the settlement agreement or obtain 
interpretation of its terms, expressly including a “proceeding” to enforce the settlement under 
§ 664.6.  They argue that plaintiff’s November motion was such a proceeding, in which 
defendants have prevailed due to the preclusive effect of the bankruptcy discharge (and 
plaintiff’s decision not to seek relief as to the discharge).  They seek fees, however, only as 
incurred after October 31, 2017, the date as of which plaintiff had clearly been given notice of 
the bankruptcy case and its result. 
 
The Court concludes that this attorney fee motion is barred by the provision of Civil Code 
§ 1717(b)(2):  “Where an action has been voluntarily dismissed or dismissed pursuant to a 
settlement of the case, there shall be no prevailing party for purposes of this section.”  This 
statute forbids any award of attorney fees based on a contractual attorney fee clause, to the 
extent that the fees were incurred in litigating causes of action also based on that contract.  
Santisas v. Goodin (1998) 17 Cal.4th 599.  Here, plaintiff (though his § 664.6 motion) asserted 
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claims for breach of the 2014 settlement agreement.  He effectively dismissed those claims 
voluntarily in February, when he withdrew his motion. 
 
Defendants raise several interesting arguments against this result, though none is ultimately 
convincing.  They first argue that although plaintiff’s § 664.6 motion was a “proceeding” to 
enforce the terms of the settlement agreement for purposes of the contractual attorney fee 
clause (which said so expressly), it was not “an action on a contract” such that it would fall within 
the coverage of § 1717.  The Court has found no published cases addressing whether a § 664.6 
motion is the kind of contract-enforcement proceeding falling within § 1717 (though there are a 
few unpublished ones).  Share v. Casiano Bel-Air HOA (1989) 215 Cal.App.3d 515, however, 
presents a close analogy.  That case involved was a contempt proceeding alleging the HOA’s 
failure to perform its duties under a consent judgment.  The court held that the contempt 
proceeding was an action subject to § 1717 (and hence governed by the forced bilaterality 
dictated by that section).  If a contempt proceeding can be an “action” falling within § 1717, the 
Court sees no reason why a § 664.6 motion would not also be within the section’s reach.  After 
all, while a § 664.6 motion (where it is available) is a convenient vehicle for asserting a claim for 
breach of a settlement contract, it is not the only vehicle available; the same claim could be 
brought by a new action for breach of contract.  (E.g., Levy v. Superior Court (1995) 10 Cal.4th 
578, 586 n.5)  The latter setting would be unambiguously within § 1717.  There is no reason why 
a § 664.6 motion asserting the same breach-of-contract claim should be treated differently, just 
as a contempt proceeding was not treated differently in Share.  Either way, the substance of the 
proceeding is a claim by one contracting party that the other contracting party has breached the 
contract. 
 
For similar reasons, the Court concludes that plaintiff’s withdrawal of his § 664.6 motion in 
February amounted in substance to his “dismissal” of his claim for purposes of § 1717(b)(2).  A 
motion is not “dismissed”, it is withdrawn (or denied).  The difference is one only of technical 
nomenclature, however.  If a § 664.6 motion can constitute an “action” for purposes of § 1717, 
then the withdrawal of that motion – the only way in which a motion can be terminated by the 
movant – is the functional equivalent of dismissal of a more conventional action. 
 
Defendants argue, however, that the freedom of a plaintiff to dismiss his claim voluntarily is not 
unlimited.  In particular, they cite Groth Bros. Oldsmobile v. Gallagher (2002) 97 Cal.App.4th 60, 
and Mary Morgan, Inc. v. Melzark (1996) 49 Cal.App.4th 765, for the proposition that an 
unfavorable tentative ruling (though not yet formally adopted) can cut off a party’s right to 
dismiss voluntarily under Code of Civil Procedure § 581.  There are several possible responses 
to this argument, starting with the observation that (as the extended discussion in Groth makes 
clear) the case law is far from clear or settled in all respects as to dismissal following a tentative 
ruling.  Moreover, it made a difference in Groth and Mary Morgan that the purported dismissals 
were without prejudice.  Here, while plaintiff’s withdrawal of his motion was not formally stated 
as being either with or without prejudice, the uncontested effect of the withdrawal was the 
dismissal of the case with no reservation of “without prejudice”. 
 
Those nuances aside, however, the rationales of Groth and Mary Morgan simply do not apply to 
the unusual facts presented here.  This just wasn’t that kind of tentative.  The Locketts’ 
argument is reminiscent of the line in Ghostbusters that Venkman is interested in Barrett 
because “she sleeps above the covers – four feet above the covers.”  Here, likewise, the 
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dismissal (withdrawal) did occur after the Court’s tentative ruling – three months after the 
tentative ruling.  The dismissals in Groth and Mary Morgan were in response to tentatives 
sustaining a demurrer without leave to amend or granting summary judgment.  The Court’s 
November 17 tentative, by contrast, was hardly a death knell to plaintiff’s motion.  On the 
contrary, the point of staying the motion was plaintiff’s argument (and the Court’s unresearched 
suspicion) that plaintiff might well be able to rescue his enforcement claim from bankruptcy 
discharge through appropriate proceedings in bankruptcy court.  That possibility was 
augmented, if anything, by the fact (which defendants now concede) that plaintiff was not given 
timely notice of the bankruptcy case.  Plaintiff does not explain (and is not required to explain) 
his reasons for deciding not to proceed in bankruptcy court.  But defendants do not argue that 
there was some obvious brick-wall reason why it would have been hopeless for plaintiff to give 
that a try.  And even if there were, the Court was not aware of it, and thus the Court’s November 
tentative could hardly be taken as indicating the Court’s view that plaintiff’s § 664.6 motion was 
irredeemably doomed. 

  

 3.  TIME:  9:00   CASE#: MSC14-01319 
CASE NAME: KEYS VS. BYRD 
HEARING ON MOTION TO/FOR: COMPEL ANSWERS TO FORM 
INTERROGATORIES, FILED BY JAMES BYRD 
* TENTATIVE RULING: * 
 
Defendant’s motion to compel discovery responses is denied as moot. 
 
At the outset, defendant filed no proof of service with this motion.  Plaintiff’s counsel asserts that 
she was served only with a set not containing the date or time of the hearing on this motion.  
Defendant’s reply refers to a proof of service attached to the motion – but in fact nothing of the 
kind was attached or otherwise filed.  Defendant does belatedly provide the proof of service 
now, however, as well as a declaration stating that a notice of motion bearing the date and time 
was served.  In any event, it is apparent that plaintiff has been able to ascertain the date and 
respond to the motion. 
 
Plaintiff has also belatedly served discovery responses, none of which includes any objections.  
That moots the motion.  Defendant’s reply does not assert that there is anything substantively 
wrong with the responses – but if there were, it would require a new motion (and discovery 
facilitator) anyway.  The same is true of plaintiff’s actual production of responsive documents. 
 
Defendant has a point that plaintiff’s belated discovery responses were no doubt served in direct 
response to the present motion.  Ordinarily that would call for at least modest sanctions on the 
motion.  In light of defendant’s failure to file a proper proof of service at the outset, however, the 
Court exercises its discretion to deny any sanctions. 
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 4.  TIME:  9:00   CASE#: MSC14-02300 
CASE NAME: CYPRESS V CEJA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
This has already been ruled on. 

  

 5.  TIME:  9:00   CASE#: MSC15-00903 
CASE NAME: SILVA VS. FRY'S ELECTRONICS 
HEARING ON MOTION TO/FOR COMPEL FURTHER RESP TO SPCL 
INTERROG.SET 1 NOS.5,7 FILED BY CHRISTOPHER  SILVA 
* TENTATIVE RULING: * 
 
The Court is informed that this motion has been withdrawn. 

  

 6.  TIME:  9:00   CASE#: MSC15-00903 
CASE NAME: SILVA VS. FRY'S ELECTRONICS 
HEARING ON MOTION TO/FOR COMPEL RESP AND DOCS TO REQ FOR 
PRODUCTION SET 1 FILED BY CHRISTOPHER  SILVA 
* TENTATIVE RULING: * 
 
On stipulation of the parties, this motion is continued to August 31, 2018 at 9:00. 
 
The Court draws counsels’ attention to the fact that although this case is subject to electronic 
filing (because it is designated complex), the electronic filing system is at present limited 
functionally to the complex litigation Department.  This Department has no direct access to 
electronic filings.  Accordingly, the lawyers will do well to drop off courtesy copies of any 
document they want the Court to see. 

  

 7.  TIME:  9:00   CASE#: MSC16-01989 
CASE NAME: CAPPS VS. REYNOLDS 
HEARING ON PETITION TO/FOR APPROVE COMPROMISE OF PENDING ACTION 
FILED BY MICHAEL CAPPS 
* TENTATIVE RULING: * 
 
The proposed settlement on behalf of a disabled adult is approved. 
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 8.  TIME:  9:00   CASE#: MSC16-02400 
CASE NAME: CRIBBS VS CITY OF WALNUT CREEK 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY CITY OF WALNUT 
CREEK 
* TENTATIVE RULING: * 
 
The motion for summary judgment filed by defendant City of Walnut Creek is granted.  

Defendant has established that plaintiff cannot prove an element of her claim, i.e., that the City 

created a dangerous condition or had actual or constructive notice of it.  (See Gov’t C. § 835(a), 

(b); Undisputed Material Fact Nos. 2, 3, 4, 5, 6, 7, 8, 17.)  

 
Background 

 
On Monday, January 25, 2016, plaintiff was walking west, on the north sidewalk of Olympic 
Boulevard in Walnut Creek, California, just west of South Main Street.  (Undisputed Material 
Fact (“UMF”) Nos. 2, 3.)  As she was approaching the scene of the accident, she noticed a 
metal pole bent at an angle in her path of travel, approximately 50 feet in front of her.  (UMF No. 
3; see Ex. 5 to O’Donnell Decl. filed 6/8/18.)  She believed she could safely step to the right and 
walk under the bent pole, but she failed to observe another pole bent horizontally near the 
ground.  (UMF No. 4.)  She alleges she tripped over the latter pole and severely injured herself.  
(First Amended Complaint, ¶ 5, 6.) 
 
Plaintiff had been working at the Apple store located in Walnut Creek at 1129 South Main Street 
for about a year before her accident.  (UMF No. 6.)  She would walk past the location of the 
accident on her way to work.  The poles had never been bent before.  (UMF No. 7.)   
 
On the date of the accident, her shift began at 1:00 p.m.  (UMF No. 8.)  The poles were not bent 
when she walked past them at approximately 12:30 p.m.  (UMF No. 7.)   
 
Plaintiff alleges the City maintained a dangerous condition on its property by leaving in place a 
tree pole that was not tied to a tree, and was subsequently bent by forces unknown. 
 
The City moves for summary judgment, arguing that plaintiff cannot establish the notice element 
of her claim.  (See Gov’t C. § 835 (a), (b).)  
 

Analysis 
 

California Government Code section 835 provides as follows: 
 

Except as provided by statute, a public entity is liable for injury caused by a 
dangerous condition of its property if the plaintiff establishes that the property 
was in a dangerous condition at the time of the injury, that the injury was 
proximately caused by the dangerous condition, that the dangerous condition 
created a reasonably foreseeable risk of the kind of injury which was incurred, 
and that either: 
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(a) A negligent or wrongful act or omission of an employee of the public entity 
within the scope of his employment created the dangerous condition; or 
 
(b) The public entity had actual or constructive notice of the dangerous condition 
under Section 835.2 a sufficient time prior to the injury to have taken measures to 
protect against the dangerous condition. 

 
Plaintiff does not argue that the City had actual or constructive notice of the dangerous 
condition.  She proceeds solely on the theory that the City created the dangerous condition, 
presenting evidence intended to show a triable issue of fact on that point. 
 
Whether plaintiff’s evidence is sufficient to defeat the City’s motion for summary judgment 
depends on how one defines the dangerous condition.  In a nutshell, if the condition is leaving 
vertical poles in place after they aren’t needed, the City created that condition, but it was not 
dangerous.  If the condition is a pole bent over to obstruct the sidewalk, that condition is 
dangerous but the City didn’t create it.  And while a seemingly safe condition can be deemed 
unsafe because of foreseeable third-party action that will render it unsafe, there is insufficient 
evidence here that any such third-party action was sufficiently foreseeable. 
 
Plaintiff would define the dangerous condition as leaving tree poles standing vertically out of the 
ground when they are no longer necessary to brace a young tree.  If that is the dangerous 
condition, plaintiff may be correct.  Plaintiff offers to produce excerpts from a recent deposition 
in which Chuck Gedney, a retired City employee who had been the City’s senior park 
maintenance worker/field arborist, allegedly testified that the City’s policy was to remove the 
metal tree poles when trees were mature and reuse them elsewhere, but that poles were often 
left behind on sidewalks and he had no system in place to return to the location and remove 
them.  (O’Donnell Decl. filed 6/1/18, ¶ 5.)  Plaintiff couples this offer of proof with deposition 
testimony from John Johnston, then the City’s Maintenance Supervisor, that five to ten years 
before his deposition he encountered a tree pole that had been bent.  The pole was not bent 
across a sidewalk, but “over in the street, in the parking area.”  (Ex. 1 to O’Donnell Decl. filed 
6/8/18 at 28:25-29:15.)   
 
As used in Government Code § 830(a), “dangerous condition” means “a condition of property 
that creates a substantial (as distinguished from a minor, trivial or insignificant) risk of injury 
when such property or adjacent property is used with due care in a manner in which it is 
reasonably foreseeable that it will be used.”  Under § 830, a condition is dangerous if it creates 
a substantial risk of harm when used with due care by the public generally.  Plaintiff does not 
need to prove that she herself exercised due care (Alexander v. State of California ex rel. Dep't 
of Transp. (1984) 159 Cal.App.3d 890, 899), or that third parties whose negligence contributed 
to the accident did so.  (Murrell v. State of California ex rel. Dept. Pub. Wks. (1975) 47 
Cal.App.3d 264, 267.)  
 
“Most obviously, a dangerous condition exists when public property is physically damaged, 
deteriorated, or defective in such a way as to foreseeably endanger those using the property 
itself....  But public property has also been considered to be in a dangerous condition ‘because 
of the design or location of the improvement, the interrelationship of its structural or natural 
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features, or the presence of latent hazards associated with its normal use.’”  (Bonnano v. 
Central Contra Costa Transit Authority (2003) 30 Cal.4th 139, 148-49.)  Further, a condition may 
be dangerous “in appropriate circumstances” if it “will increase the reasonably foreseeable risk 
that criminal activity will injure such individuals.”  (Zelig v. County of Los Angeles (2002) 27 
Cal.4th 1112, 1133.)     
 
Plaintiff has presented insufficient evidence that the leftover tree poles increased a reasonably 
foreseeable risk that vandalism of the type that occurred here would injure a pedestrian.  It is 
“well settled that before evidence of previous accidents may be admitted to prove the existence 
of a dangerous condition, it must first be shown that the conditions under which the alleged 
previous accidents occurred were the same or substantially similar to the one in question.”  
(Mixon v. PG&E (2012) 207 Cal.App.4th 124, 138 (internal quotations omitted).)   Plaintiff has 
not presented evidence of a substantially similar prior incident to create liability on this basis.  
Mr. Johnston did not describe whether the pole in the previous instance was bent to the degree 
this one was.  Further, he testified the pole was bent over the street, not the sidewalk.  
 
It is not enough to have notice of a condition – here the leftover poles.  The public entity must 
also have notice of the dangerous character of the condition.  (Howard v. City of Fresno (1937) 
22 Cal.App.2d 41, 44-45.)  Notice of one prior incident in which a pole was bent in some degree, 
by some force, over the street is insufficient notice that leaving tree poles in place when no 
longer necessary is likely to present a substantial risk of harm to pedestrians.  (See Sambrano 
v. City of San Diego (2001) 94 Cal.App.4th 225, 238 (improper to admit evidence that another 
child was burned in another fire ring under different circumstances; Van Kempen v. City & 
County of San Francisco (1972) 23 Cal.App.2d 822, 827 (city knew that heavy bench had been 
moved in the past, took precautions, but had no notice it had been moved again despite the 
precautions).   
 
Plaintiff cites Cole v. Town of Los Gatos (2013) 205 Cal.App.4th 749, in support of her 
argument.  There, plaintiff was struck by a drunk driver while standing near her car, which was 
diagonally parked in an area where the edge of a park abutted a road.  She alleged the Town’s 
road and property where she parked were in a dangerous condition “because their 
configurations, coupled with their relative locations, induced park visitors to park where she had 
parked while inducing eastbound drivers on Blossom Hill Road to drive through that area in 
order to bypass stalled traffic on the road.”  (Id. at 754.)  The court reversed a grant of summary 
judgment, finding that the evidence before the trial court “raised numerous issues of fact 
concerning the existence of a dangerous condition and a causal relationship between the 
characteristics of the property and plaintiff's injuries.”  (Ibid.)  One such issue was on the 
question of notice because “A trier of fact could ... find that Town had actual notice of the 
frequent presence of pedestrians in the area through which these impatient drivers drove. The 
evidence supports a finding that parking in this area was so common that town officers must 
have known of it ....”  (Id. at 779.)   
 
Here one cannot made a similar statement.  One cannot say that the City was on actual notice 
of the likelihood that a leftover pole would be bent so severely as to present a risk of harm to 
pedestrians based on one prior incident of a pole bent in some manner and in some degree 
towards the street.   
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In City of San Diego v. Superior Court (2006) 137 Cal.App.4th 21, 28-30, the court held that 
poor street lighting was not a dangerous condition when such lighting allegedly made it difficult 
for nonparticipants to gauge the closing speed of cars engaged in illegal street racing.  In 
reaching this holding the court suggested that for a condition to be dangerous for increasing the 
risk, the condition must be dangerous in itself initially and then must intensify the risk of injury to 
the public when coupled with third party conduct.  (Id. at 29-30 (“the court in Zelig emphasized 
that in cases where maintenance is an issue, liability is still imposed only when there is some 
defect in the property itself.... In addition to the existence of a defective condition of property, 
Zelig instructs us the defect in the physical condition of the property must also have some 
causal relationship to the third party conduct that actually injures the plaintiff).)  (See also 
Avedon v. State of California (2010)186 Cal.App.4th 1336, 1344 (“The dangerous condition 
alleged in this case is access to a cave at the top of Corral Canyon in Malibu Creek State Park 
where third parties have been known to light bonfires. But appellants do not allege facts to 
establish a defect in the cave itself or in the nearby vehicular access to that area of the park. In 
the absence of a defect in the property, appellants cannot allege facts establishing a causal 
connection between the defect and the injuries sustained.”)) 
 
The leftover tree poles are not dangerous in and of themselves.  They surround an existing tree.  
No one has a reason to walk into a tree or close enough to one to be injured by a leftover metal 
pole several inches away.  Before being bent, the poles cannot be considered a dangerous 
condition.  However, the leftover tree poles were the only condition that the City created. 
 
To the contrary of how plaintiff would define it, the dangerous condition here can only be defined 
as a pole bent so severely that it effectively became a pedestrian barrier.  Plaintiff has not 
presented any evidence that the City created that condition or had actual or constructive notice 
of it in time to have taken any protective action.  Given plaintiff’s testimony regarding her 
personal observations of the poles in the year before the accident, and particularly earlier on the 
day of the accident (see UMF 2, 5, 6, 7), the only reasonable inference is that the poles became 
bent through an intentional act that occurred shortly before the accident, likely after darkness 
fell. 
  
Plaintiff’s suggestion that the poles became bent here through some cause other than 
vandalism, such as by passing vehicles (see Padilla Decl., ¶ 8), is not based on a reasonable 
inference.  No evidence has been presented concerning the diameter or tensile strength of the 
pole, but the photograph of it (Ex. 5 to the O’Donnell Declaration) suggests it is not flimsy or 
likely to have been accidentally bent to the degree shown.  Rather, the only reasonable 
inference on the evidence presented is that the pole became bent to this degree through an 
intentional act of criminality, vandalism, or malicious mischief.    
 
The suggestion that the pole bent became bent to this degree and in this direction from traffic 
passing in the street also defies logic.  It is impossible to imagine how that would have occurred.  
Again, the poles surround the tree.  Whatever bent them would have been expected to affect the 
tree as well, but there is no indication of any damage to it.  Further, even if the poles did not 
surround a tree, a passing vehicle, or an object protruding from it, would tend to force the poles 
to bend in the direction the vehicle was traveling.  Here, however, the poles are bent in a 
direction as far as possible from the direction of street travel as possible – 90 degrees 
perpendicular to it.  To bend the poles in that direction would require a component of force 
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perpendicular to the direction of street travel, such as a vehicle driving or backing up 
perpendicular to the street, or something on the sidewalk pulling the pole away from the street – 
something that is extremely unlikely to have occurred innocently without notice to anyone.  And 
finally, even if there were a plausible vehicular cause of this bent pole, plaintiff would have to 
demonstrate that remarkable occurrence would have been a danger apparent to the City. 
 
In summary, a public entity is not an insurer of persons using its sidewalks.  (See Drummond v. 
Redondo Beach (1967) 255 Cal. App. 2d 715, 721.)  It is undisputed on the record here that 
plaintiff can neither prove the City created the dangerous condition that caused her injury (the 
bent pole) nor that it had actual or notice of that condition in time to take protective action.  
Defendant’s motion is granted. 
 

Rulings on Evidentiary Objections 
 
Plaintiff’s Objections filed 6/8/18 
 

1 – Overruled.  Plaintiff cites two cases stating that a defendant may not generally offer 
proof of lack of prior accidents to prove the condition was not dangerous.   (Murphy v. County of 
Lake (1951) 106 Cal.App.2d 61, 65 (testimony that driver of another large vehicle negotiated the 
mountain curve safely held properly excluded on issue of whether the condition was 
dangerous); Hawke v. Burns (1956) 140 Cal.App.2d 158, 169.)  However, subsequent cases do 
allow such evidence both on that issue and on the issue of whether the public entity had actual 
or constructive notice of the condition.  (See Salas v. Department of Transportation (2011) 198 
Cal.App.4th 1058, 1071 (“Caltrans offered evidence that no other collisions involving 
pedestrians had occurred in a 10-year period, although over 30 million vehicles had passed 
through the intersection.  While this evidence is not dispositive on the issue of dangerousness, it 
is a relevant consideration”); Sambrano v. City of San Diego (2001) 94 Cal.App.4th 225, 243 
(“the evidence of ‘safety history’ offered by the City (the lack of prior accidents over five years' 
use of the park) was relevant to the definition of a dangerous condition under section 830, 
subdivision (a), as to the existence of ‘a substantial (as distinguished from a minor, trivial or 
insignificant) risk of injury when such property or adjacent property is used with due care in a 
manner in which it is reasonably foreseeable that it will be used.’”)    

 
Further, at least one of the cases plaintiff cites, Hawke, is distinguishable because it says only 
that a defendant may not offer such evidence “in the first instance.”  (Hawke, 140 Cal.App.2d 
at169.)  Given the allocation of the burdens on a motion for summary judgment, a public entity 
must offer evidence of lack of prior accidents, or at least lack of notice of them, in the first 
instance, because the entity has the initial burden to establish lack of actual or constructive 
notice.  The only way to do that is to offer a declaration that the entity was not aware of any prior 
accidents.  (See, e.g., McKray v. State (1977) 74 Cal.App.3d 59, 61-62.) 
 2 – Sustained. 
 3 – Sustained.   
 4 – Sustained 
 5 – Sustained as phrased; admitted, however, as evidence that Payne had not received 
any such notice. 
 6 – Sustained. 
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Defendant’s Objections filed 6/15/18 
 
 (Objections should be numbered consecutively.  (CRC 3.1354 (b).)   
 1 – Overruled. 
 2 – Overruled. 
 3 – Overruled. 
 4 – Sustained as to the second sentence (improper opinion testimony, as phrased). 
 
Defendant’s Objection to O’Donnell Decl. filed 6/13/18 
 
 Overruled, but the statements in paragraphs 5-7 are allowed only as an offer of proof 
regarding evidence that could be supported to oppose the motion if a short continuance were 
granted. 
  
Defendant’s Objection to Supplemental O’Donnell Decl. 
 
 Overruled. 
 
Finally, the Court notes that both sides have filed declarations not in compliance with CRC 
3.1110(f) and Local Rule 3.42 concerning tabbing of exhibits.  Counsel are directed to review 
these rules and comply with them as to any future filings.  Failure to do so may result in rejection 
or disregard of nonconforming papers. 

  

 9.  TIME:  9:00   CASE#: MSC17-00030 
CASE NAME: BRITTON VS WELLS FARGO 
HEARING ON MOTION TO/FOR AMEND COMPLAINT CCP 473 FILED BY 
JENNIFER K BRITTON, SHERRI DELAURA 
* TENTATIVE RULING: * 
 
Plaintiffs’ unopposed motion for leave to file a third amended complaint is granted. 
 
Last December the Court overruled defendant’s demurrer to the HBOR causes of action in the 
second amended complaint.  The Court, however, granted defendant’s motion to strike plaintiffs’ 
negligence cause of action because it was outside the scope of the Court’s prior grant of leave 
to amend.  (The Court notes with disapproval that neither side has filed and served an Order 
After Hearing concerning either of those rulings.) 
 
In the meantime, however, the principal statute underlying plaintiffs’ claims (Civil Code § 2923.6) 
ceased to be in force, having reached its sunset date without re-enactment (at least not under 
the same section number).  At a CMC in January the Court directed the attorneys to meet and 
confer as to the effect of that fact.  The attorneys did so, but did not reach agreement.  The 
proposed third amended complaint represents plaintiffs’ position as to the present state of their 
dual-tracking and related claims.  It also seeks leave to add the negligence cause of action 
which was previously stricken for lack of leave. 
 
Defendant has sensibly filed no opposition to the motion, though even more sensible would 
have been a stipulation to allow the amendment while reserving demurrer.  Defendant is no 
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doubt aware that oppositions to motions for leave, argued on the basis of the asserted 
substantive failings of the proposed pleadings, are rarely successful.  The Court typically takes 
the view that it is better to allow the pleading, and then allow the opposing party to demur – as 
will likely occur here. 
 
Plaintiffs have apparently sought to anticipate the demurrer by proffering a lengthy “Brief on 
Continued Viability of Claim Under § 2923.6” (although it doesn’t appear that that document was 
actually filed as such; it is in the Court’s file as an attachment to Plaintiffs’ CMC statement).  
Defendant correctly objects to this.  The Court has not read the brief, which is not before the 
Court on any pending motion or demurrer.  The Court looks forward to reading much the same 
arguments, however, on the upcoming demurrer. 

  

10.  TIME:  9:00   CASE#: MSC17-00422 
CASE NAME: TOY VS CASTELLONDEPENA 
HEARING ON MOTION TO/FOR: MOTION TO COMPEL PLAINTIFF'S 
ATTENDANCE AT DEPO, FILED BY EMMA CARMEN CASTELLONDEPENA, STATE 
* TENTATIVE RULING: * 
 
The Court notes that the USPS returned a recent court mailing to Ms. Toy at her address 
of record as shown on her most recent court filing (which was some time ago), namely 
2309 Noriega.  The parties, however, have apparently been using a different address for 
Ms. Toy, namely 1390 Market.  The Court will resend (and revise) the mailing, using both 
reported addresses for Ms. Toy.  She is admonished, however, that if she wants to 
receive the court’s mailings, she must see to it that she updates her address in the 
court’s files. 
 
For the same reason, the Court is concerned to ensure that the 1390 Market address is a 
valid address for service of any papers on Ms. Toy.  If that is not confirmed, then the 
present motions would have to be denied for lack of proper service of both the motion 
and the underlying discovery demands.  Accordingly, no Orders After Hearing will be 
signed on any of these motions without some clarification from defendant’s counsel as 
to why he believes the 1390 Market address is a correct service address for Ms. Toy. 
 
-------- 
Defendant’s motion to compel plaintiff’s attendance at deposition is granted, conditioned on 
confirmation that the motion and the deposition subpoena were served on plaintiff at a proper 
address (see note above).  Toy is ordered to appear at the office of defendant’s counsel for 
deposition at a date to be provided by defendant in her Order After Hearing hereon, but no 
earlier than two weeks after service of the Order After Hearing (unless the parties agree on a 
different date). 
 
Sanctions are granted in the amount of $755, payable by Toy to defendant’s counsel within 30 

days after service of the Order After Hearing.  (All sanctions awarded on Lines 10-12 are 

cumulative with each other.) 
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11.  TIME:  9:00   CASE#: MSC17-00422 
CASE NAME: TOY VS CASTELLONDEPENA 
HEARING ON MOTION TO/FOR: COMPEL PLAINTIFF'S ANSWERS TO FORM 
INTERROGATORIES, FILED BY EMMA CARMEN CASTELLONDEPENA, STATE 
* TENTATIVE RULING: * 
 
Defendant’s motion to compel discovery responses (as to plaintiff Toy) is granted, conditioned 

on confirmation that the motion and the discovery requests were served on plaintiff at a proper 

address (see Line 10).  Plaintiff Toy must serve responses to each of (1) defendant’s first set of 

form interrogatories to Toy, (2) defendant’s first set of special interrogatories to Toy, and 

(3) defendant’s first set of document requests to Toy (all served on or about February 6, 2018), 

without objections, within 30 days following service of the Order After Hearing hereon.  Toy must 

also produce all documents requested in the first set of document requests within 35 days 

following service of the Order After Hearing hereon. 

Sanctions are awarded in the amount of $400, payable by plaintiff Toy to counsel for defendant 

within 30 days following service of the Order After Hearing hereon. 

  

12.  TIME:  9:00   CASE#: MSC17-00422 
CASE NAME: TOY VS CASTELLONDEPENA 
HEARING ON MOTION TO/FOR: ORDER DEEMING REQ FOR ADMISSION 
ADMITTED;SANCTION, FILED BY EMMA CARMEN CASTELLONDEPENA, STATE 
* TENTATIVE RULING: * 
 
Defendant’s motion to deem matters admitted is granted, conditioned on confirmation that the 

motion and the requests for admissions were served on plaintiff at a proper address (see Line 

10).  The matters requested in Defendant’s First Set of Requests for Admissions to Toy (served 

on or about February 6, 2018) are deemed admitted.  Defendant’s counsel must lodge a 

proposed order with a declaration confirming that no responses were served prior to the 

hearing.  No sanctions are awarded. 

In the event that defendant has served responses prior to the hearing, no matters will be 
deemed admitted, but sanctions are awarded to defendant in the amount of $235, payable by 
Toy within 30 days after service of the Order After Hearing hereon. 

  

13.  TIME:  9:00   CASE#: MSC17-00422 
CASE NAME: TOY VS CASTELLONDEPENA 
HEARING ON MOTION TO/FOR COMPEL VERIFIED ANSWERS OF JOHN 
BROSNAN FILED BY EMMA CARMEN CASTELLONDEPENA 
* TENTATIVE RULING: * 
 
Defendant Castellon-Depena’s motion to compel discovery responses (as to defendant 

Brosnan) is granted.  Defendant Brosnan must serve responses to each of (1) defendant’s first 

set of form interrogatories to Brosnan, (2) defendant’s first set of special interrogatories to 

Brosnan, and (3) defendant’s first set of document requests to Brosnan (all served on or about 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   06/22/18 

 
 

- 14 - 

February 6, 2018), without objections, within 30 days following service of the Order After 

Hearing hereon.  Brosnan must also produce all documents requested in the first set of 

document requests within 35 days following service of the Order After Hearing hereon. 

Sanctions are awarded in the amount of $400, payable by defendant Brosnan to counsel for 
defendant Castellon-Depena within 30 days following service of the Order After Hearing hereon. 

  

14.  TIME:  9:00   CASE#: MSC17-00552 
CASE NAME: DEAN KIM VS JIM TOTAH 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of KIM FILED BY 
GIOVANNI W CRUZ, JAMES J TOTAH 
* TENTATIVE RULING: * 
 
Defendants’ demurrer to the First Amended Complaint (FAC) is sustained without leave to 

amend as to the causes of action for negligence and fraud.  It is sustained with leave to 

amend as to the two causes of action for intentional infliction of emotional distress.  Plaintiff may 

file and serve a second amended complaint within 30 days after service of the Order After 

Hearing hereon.  If he elects not to do so, the case will be dismissed. 

Defendants’ attorney, Thomas Crowell, submitted a declaration showing compliance with the 

meet and confer requirements in Code of Civil Procedure § 430.41.  Plaintiff submitted a 

declaration stating that he does not recall Crowell calling him on April 11, 2018 to discuss the 

FAC.  The Court accepts Crowell’s statement that he discussed the FAC with Plaintiff on April 

11 because it is not in direct conflict with Plaintiff’s declaration, which only states that Plaintiff 

“does not recall” a call from Crowell on April 11. 

The FAC asserts four causes of action.  He asserts claims against defendant Totah for 

negligence and fraud.  He also asserts separate claims for “intentional tort” (apparently meaning 

intentional infliction of emotional distress) against each of defendants Totah and Cruz. 

When ruling on a demurrer, the court “ ‘treat[s] the demurrer as admitting all material facts 

properly pleaded, but not contentions, deductions or conclusions of fact or law. [Citation.] 

We also consider matters which may be judicially noticed.’  [Citation.]”  (Blank v. Kirwan (1985) 

39 Cal. 3d 311, 318.)  

“‘The elements of a cause of action for negligence are well established.  They are “(a) a legal 

duty to use due care; (b) a breach of such legal duty; [and] (c) the breach as the proximate or 

legal cause of the resulting injury.” ’ [Citation.]”  (Ladd v. County of San Mateo (1996) 12 Cal.4th 

913, 917.)  Here, the facts alleged in the complaint do not show that Totah had a legal duty to 

Plaintiff or that any duty was breached.  At base, this appears to be a dispute between plaintiff 

and his employer about what commissions are owed to him.  Totah is one of his supervisors at 
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that job.  Whatever duty he personally owed concerning commissions was apparently owed to 

the employer; plaintiff neither alleges nor explains how these individuals might owe any duty of 

care running to himself personally. In the FAC, Plaintiff alleges that Totah had a “legal duty to 

use due care” and had “duty of care” to provide a copy of the sales contract. Plaintiff also 

alleges that Totah breached his duty by failing to authorize a commission payment to Plaintiff 

and by not giving him a copy of a customer’s sales contract until September 2017.  Although 

Plaintiff has used some of the words common in negligence claims, his facts do not show that 

Totah had a duty or breached any duty to Plaintiff.  Without facts so show there was duty and 

breach, Plaintiff’s allegations on these elements are legal conclusions and are insufficient to 

state a valid cause of action.  Therefore, Plaintiff has not alleged a claim for negligence and the 

demurrer to the negligence claim is sustained.  

“The elements of fraud that will give rise to a tort action for deceit are: “(a) misrepresentation 

(false representation, concealment, or nondisclosure); (b) knowledge of falsity (or ‘scienter’); 

(c) intent to defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) resulting damage.” 

[Citation.]”  (Engalla v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 974.)  Plaintiff’s 

fraud claim does not include any specific facts about what misrepresentation allegedly occurred. 

In addition, the facts alleged do not show that Plaintiff justifiably relied on any such 

misrepresentation.  Therefore, Plaintiff has not alleged a claim for fraud and the demurrer is 

sustained. 

The Court had identified the same missing elements in these claims in sustaining the demurrer 

to plaintiff’s original complaint.  At this point it must be assumed that plaintiff has done the best 

he can to allege these claims, and cannot do it.  Moreover, the Court has difficulty conceiving 

how plaintiff could allege the missing elements, given the fact pattern he does allege – 

especially any duty running to himself rather than the employer, and any misrepresentation.  

Accordingly, the Court denies leave to amend as to these causes of action.  If plaintiff seeks to 

contest this tentative to request leave to amend, he should come to the hearing prepared to 

discuss in detail what he proposes to allege, how it will fix the deficiencies, and why he hasn’t 

alleged it before now. 

Plaintiff did not identify which intentional tort he is asserting against the defendants.  Based on 

the allegations, however, it appears that Plaintiff is asserting a claim for intentional infliction of 

emotional distress.  That tort requires “(1) extreme and outrageous conduct by the defendant 

with the intention of causing, or reckless disregard of the probability of causing, emotional 

distress; (2) the plaintiff's suffering severe or extreme emotional distress; and (3) actual and 

proximate causation of the emotional distress by the defendant's outrageous conduct....  

Conduct to be outrageous must be so extreme as to exceed all bounds of that usually tolerated 

in a civilized community.”  [Citation.] The defendant must have engaged in “conduct intended to 

inflict injury or engaged in with the realization that injury will result.”  (Potter v. Firestone Tire & 

Rubber Co. (1993) 6 Cal.4th 965, 1001 (citations and internal quotation marks omitted). 

In his intentional tort count against Totah, Plaintiff alleges that Totah’s denial of Plaintiff’s proper 

commission “was intentional and was done for the purpose of causing Plaintiff Dean Kim severe 
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and long-lasting emotional distress.”  He labels this conduct as “extreme and outrageous”.  His 

intentional tort count against against Cruz is a little more detailed, but similar – except that while 

it alleges that Cruz acted intentionally and that his actions caused Plaintiff severe emotional 

distress, he does not allege that Cruz acted for the purpose or with the intent of causing such 

distress. 

The misdeeds alleged in the FAC simply do not approach the level of “outrageous conduct … 

exceeding all bounds of that usually tolerated in a civilized community”.  Taking the allegations 

as true, they allege no more than a relatively minor bit of back-office chicanery and favoritism 

toward one salesperson over another.  At base, the claim being asserted here is really one of 

breach of contract against the employer – who, however, is not a defendant in this case.  As a 

matter of law the actions alleged here cannot support this tort. 

The Court is skeptical that Plaintiff will be able to amend to make out a viable claim for 

intentional infliction.  Defendants, however, state their view that Plaintiff might be able to do so, 

and they ask only that their demurrer to the intentional tort claims be sustained with leave to 

amend.  The Court accordingly grants leave to amend as to these causes of action only. 

Defendants’ request for judicial notice of the FAC is denied because that request does not 

include a complete copy of the FAC.  However, the FAC is included in the Court’s file for this 

case and the Court used the filed FAC when ruling on this demurrer.  

  

15.  TIME:  9:00   CASE#: MSC17-00552 
CASE NAME: DEAN KIM VS JIM TOTAH 
HEARING ON MOTION TO/FOR MOTION TO STRIKE PUNITIVE/EXEMPLARY 
DAMAGES FILED BY JAMES J TOTAH, GIOVANNI W CRUZ 
* TENTATIVE RULING: * 
 
The ruling in Line 14, sustaining defendants’ demurrer to the entire FAC, effectively moots the 

motion to strike the punitive damages claim, at least for now.  There are no surviving causes of 

action on which punitive damages could be based.  Because the Court is allowing leave to 

amend as to the intentional tort claims, however, it will likewise grant leave to amend as to a 

punitive damages claim. 
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16.  TIME:  9:00   CASE#: MSC17-02160 
CASE NAME: JONES VS ST. PIERRE 
HEARING ON MOTION TO/FOR: COMPEL PLTFS' RESPONSES TO DEFT'S 
DISCOVERY REQS, FILED BY SHEILA DENISE ST. PIERRE 
* TENTATIVE RULING: * 
 
This motion is taken off calendar at the moving party’s request. 

  

17.  TIME:  9:00   CASE#: MSC18-00359 
CASE NAME: LACOME VS WELLS, ET AL. 
HEARING ON MOTION TO/FOR STRIKE PLAINTIFF'S COMPLAINT (SPECIAL) 
FILED BY LILIAN LARIOS 
* TENTATIVE RULING: * 
 
Continued by the Court to July 13, 2018 at 9:00 a.m. in Department 12.  Defendants Kelly 

Wells and Dolores Street Community Services’ special motion to strike scheduled for June 29, 

2018 is also continued by the Court to July 13, 2018 at 9:00 a.m. in Department 12. 

The Court will consider the evidence submitted by Kelly Wells and Dolores Street Community 

Services (together, “Wells”) when deciding Lillian Larios’s motion and the evidence submitted by 

Larios when deciding Wells’ motion. This appears to have been the intent of the defendants – 

Larios referenced evidence submitted by Wells in her motion, and Wells filed a joinder to Larios’ 

motion. However, this intent was not clearly stated in the notice of motions and the Court wants 

to avoid any prejudice to Plaintiff. Therefore, Plaintiff may, but is not required to, file and serve a 

supplement brief of no more than five pages double spaced per motion by June 29, 2018. These 

supplemental briefs should only address arguments related to the Court’s consideration of the 

Wells’ evidence in Larios’s motion and Larios’ evidence in the Wells’ motion. No other 

supplemental briefs are permitted.   

  

18.  TIME:  9:00   CASE#: MSC18-00359 
CASE NAME: LACOME VS WELLS, ET AL. 
HEARING ON MOTION TO/FOR JOINDER IN MOTION TO STRIKE FILED BY 
KELLY WELLS, DOLORES STREET COMMUNITY SERVICES, INC., 
* TENTATIVE RULING: * 
 
See line 17.  
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19.  TIME:  9:00   CASE#: MSC18-00470 
CASE NAME: QUESADA VS QUALITY LOAN SERVIC 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of QUESADA FILED BY 
WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Wells Fargo demurs to plaintiff’s first amended complaint (FAC).  No opposition has been filed.  
The demurrer is sustained without leave to amend as to the seventh cause of action, and 
sustained with leave to amend as to the remainder of the FAC.  Plaintiff may file and serve a 
second amended complaint within 30 days of service of the Order After Hearing hereon. 
 

HOLA Preemption 
 
Wells first argues that the entire FAC is preempted by the federal Home Owners Loan Act 
(HOLA), 12 USC §§ 1461 et seq., and its implementing regulation, 12 CFR § 560.2.  See 
generally, e.g., Lopez v. World S&L (2003) 105 Cal.App.4th 729.  Such preemption is limited to 
federal savings banks, which Wells admittedly is not.  Wells Fargo nevertheless argues that 
HOLA preemption applies here because this loan originated with World Savings Bank, a federal 
savings bank.  World changed its name to Wachovia Mortgage FSB, and then later merged into 
Wells.  Wells argues that the original HOLA preemption follows the loan and continues to apply 
to it throughout its life, even when the loan is in the hands of an entity that is not a federal 
savings bank. 
 
This HOLA preemption issue has generated a wealth of decisions in the federal district courts 
(as well as a few unpublished California court of appeal decisions) – most of it unpublished, and 
a great deal of it specific to Wells’s merger with World/Wachovia.  The cases have split on the 
result, including different conclusions within the same district courts within this state.  The 
decisions upholding such preemption, however, have been criticized as citing only “either 
(a) nothing, (b) each other, or (c) generic statements of law about corporations succeeding to 
the rights of the entities they acquire.”  Gerber v. Wells Fargo Bank (D.Ariz. 2012) 2012 US Dist. 
Lexis 15860, at *9.  The trend of the most recent case law holds that HOLA preemption applies 
in favor of successor entities only where the challenged conduct occurred prior to the 
succession – that is, the claims arise from the terms of the original federal-savings-bank loans, 
or from conduct of the federal savings banks.  These cases have held HOLA preemption 
inapplicable to claims (such as those here) arising only from conduct of the successor entities 
after the succession.  E.g., Penermon v. Wells Fargo Bank (N.D.Cal. 2014) 47 F.Supp.3d 982; 
Grigsby v. Wells Fargo Bank (C.D.Cal. 2018) 2018 US Dist. Lexis 63057; Davis v. Wells Fargo 
Bank (E.D.Cal. 2017) 2017 US Dist. Lexis 25763 The Court agrees with these cases, as 
succinctly stated in Gerber (at *8-9):  “Wells Fargo argues that HOLA preemption ‘sticks’ to any 
loan originating with a federal savings bank. [¶] The plain language of [12 C.F.R.] § 560.2 
demonstrates that this argument is without merit. … [¶] … [P]reemption is not some sort of asset 
that can be bargained, sold, or transferred. HOLA preemption was created … for the benefit of 
federal savings associations, and [12 C.F.R.] § 560.2 plainly seeks to avoid burdening the 
operations of federal savings associations. Wells Fargo is not a federal savings association …. 
HOLA preemption does not apply to Wells Fargo.” 
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Further, even if otherwise applicable, HOLA preemption does not apply to “Contract and 
commercial law” or “Tort law”, to the extent that such law is “consistent with the purpose of 
paragraph (a)” of § 560.2.  See 12 CFR § 560.2(c); see also Lopez, 105 Cal.App.4th at 745-48 
(reaching the merits of contract and fraud claims).  Thus, it would require further analysis to 
determine whether this preemption could reach plaintiff’s contract or negligence causes of 
action. 
 

The Tender Rule 
 
Wells also argues cursorily that all of plaintiff’s claims are barred by his failure to allege tender of 
the amount due.  But as Wells’s brief states, that requirement applies (if at all) only to a “debtor 
seeking an injunction or other equitable relief”, Wells Brief at 14.  Plaintiff here seeks no 
injunction.  Although he bases his 6th cause of action on the statute authorizing injunctive relief 
(Civil Code § 2924.12), he is careful to ask only for declaratory relief.  Wells cites no authority 
for applying the tender rule to claims seeking only money damages or declaratory relief. 
 

First Cause of Action (§ 2923.5) 
 
Civil Code § 2923.5(a)(1) provides that a mortgage lender cannot record a notice of default until 
at least 30 days after an initial contact as described in subd. (a)(2) (or after due diligence to try 
to contact the borrower, not applicable here).  Subd. (a)(2) specifies that the purpose of the 
contact is “to assess the borrower’s financial situation and explore options for the borrower to 
avoid foreclosure”. 
 
Plaintiff’s first cause of action alleges that Wells violated this requirement.  He does not allege 
an entire absence of initial contact.  On the contrary, without specifying dates, he alleges 
considerable communications.  His theory is that any such purported “initial contact” should not 
be counted because “(1) Plaintiff was not reviewed for a first lien loan modification, and (2) had 
the review been conducted, the Beneficiary would have assessed Plaintiffs [sic] for all 
foreclosure prevention alternatives and concluded that Plaintiff did qualify for a permanent 
modification as an alternative to foreclosure.”  FAC ¶ 27. 
 
This theory borders on seeking to expand § 2923.5 from a requirement of contact and 
communication, to a requirement that such communication must reach a result favorable to the 
borrower.  No doubt the section requires a good-faith dialog; a bank could not satisfy the 
requirement by a sham “initial contact” that did not genuinely seek “to assess the borrower’s 
financial situation and explore options for the borrower to avoid foreclosure”.  But if an initial 
contact is made and a dialog occurs, a borrower cannot establish a violation of § 2923.5 simply 
because the dialog did not yield a foreclosure alternative. 
 
The FAC does allege that plaintiff was promised a workout plan, but none was ever forthcoming.  
He also alleges that he was not reviewed for a first lien modification – though that is not the only 
possible form of foreclosure alternative that might have been discussed; he does not say what 
else, if anything, was explored.  He also alleges conclusorily that had he been reviewed, he 
would have qualified for something, though he is a little vague as to what exactly.  (That last 
allegation goes both to whether the “initial contact” was in earnest, and whether any violation 
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was material in the sense that compliance with the contact requirement would have benefited 
plaintiff.) 
 
The FAC suggests at least a possibility that plaintiff may be able to allege a material violation of 
§ 2923.5.  In its present form, however, it is too conclusory and contains too many gaps in what 
it alleges.  The facts alleged here are not enough to show either that Wells’s foreclosure-
prevention discussions with plaintiff were merely a sham, or that a more meaningful dialog 
would have done plaintiff any good by actually succeeding in avoiding foreclosure. 
 

Second Cause of Action (§ 2923.7) 
 
Civil Code § 2923.7(a) requires that “[u]pon request from a borrower who requests a foreclosure 
prevention alternative, the mortgage servicer shall promptly establish a single point of contact 
….”  Plaintiff’s second cause of action alleges that he requested an SPOC but one was never 
provided. 
 
Wells argues that no request for an SPOC is alleged, which is incorrect (see FAC ¶ 36).  It also 
argues that plaintiff does not allege that he was “request[ing] a foreclosure prevention 
alternative”.  There is no single allegation identifying a specific date of such a request, but it is 
apparent from the FAC’s allegations as a whole that plaintiff was seeking such an alternative – 
and that Wells was at least purporting to be discussing one with him. 
 
This cause of action is shakier, however, on alleging a “material” violation.  It is generically 
difficult to make a material violation out of an SPOC violation, because it is challenging at best 
to plead and prove that the absence of an SPOC was the reason why the borrower did not 
succeed in staving off foreclosure.  The FAC argues that the absence of an SPOC, and hence 
of reliable and meaningful communication, is harm in itself.  It is a violation in itself, but plaintiff 
has no authority suggesting that (without more) it could give rise to a claim for damages or other 
relief. 
 

Third and Fourth Causes of Action (Contract) 
 
Plaintiff points out that paragraph 26 of the deed of trust, like § 2923.5, requires notice before 
any decision to accelerate the loan.  There is a critical difference, however, which leads to a 
mismatch between the contractual requirement, and the breach alleged and harm caused.  
Section 2923.5 expressly contemplates a contact to discuss alternatives to foreclosure, such as 
a loan modification.  Paragraph 26, by contrast, requires notice so as to give the borrower a 
chance to cure the default under the original loan terms; it does not require the lender to do 
anything at all in the direction of a modification or the like. 
 
Plaintiff alleges conclusorily that Wells did not give any acceleration notice or notice to cure after 
his first missed payment (though that form of allegation may, perhaps, evade allegation as to 
whether there was any such notice or opportunity to cure at some other juncture before the 
notice of default was filed).  He does not allege, however, that if given such notice he would 
have been able to timely cure the default.  Instead, he speaks of the bank not offering him “a 
real opportunity to modify his loan” (FAC ¶ 48).  Aside from the point that a “real opportunity” 
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does not necessarily equate to an actual modification, this simply does not speak to the 
contractual duty of notice and opportunity to cure. 
 
Plaintiff’s cause of action for breach of the covenant of good faith and fair dealing adds nothing, 
resting simply on the same asserted breach as the contract cause of action.  He does not 
allege, for example, that the bank took some other step to frustrate plaintiff’s opportunity to cure 
his default. 
 

Fifth Cause of Action (Negligence) 
 
This cause of action similarly involves a mismatch between the alleged duty and the alleged 
breach.  California case law is in some disarray as to the extent, if any, to which a mortgage 
lender owes any tort duty of care to a borrower with respect to how the bank handles 
negotiations toward a loan modification or the like.  The FAC, however, does not seek to 
navigate that maze.  Its allegation of duty is much more limited: 
 

Defendants … had a duty to exercise reasonable care and skill to maintain 
proper and accurate loan records and to discharge and fulfill the other incidents 
attendant to the maintenance, accounting and servicing of loan records, 
including, but not limited, disclosing to Plaintiffs [sic] the status of any foreclosure 
actions taken by it, refraining from taking any action against Plaintiffs [sic] that it 
did not have the legal authority to do, and providing all relevant information 
regarding the loans Plaintiff had with it to Plaintiff. 

 
FAC ¶ 68.  But the FAC alleges no negligence by Wells along the lines of keeping inaccurate 
records, failing to record deposits, misinforming plaintiff as to his balance or default status, or 
any such ministerial errors.  He does allege in various ways that Wells wasn’t communicating 
adequately with him as to the status of his loan, meaning really his loan modification.  But he 
does not allege a basis for imposition of a tort duty in that respect, nor does he allege that any 
such failures of communication can be causally blamed for his inability to obtain a foreclosure 
prevention deal. 
 

Sixth and Eighth Causes of Action 
(Declaratory Relief and UCL) 

 
These are derivative causes of action, adding no new theories of illegality or violation.  They fall 
with the failure of plaintiff’s more substantive causes of action. 
 

Seventh Cause of Action (§ 2937) 
 
This cause of action asserts violation of the statutory duty to inform a borrower as to subsequent 
transfers of the debt or changes in the persons servicing it.  The Court agrees that this claim 
borders on frivolous.  Plaintiff does not allege any form of harm even remotely caused by any 
such violation.  He certainly does not allege that at any relevant time he was ignorant that the 
bank he should be talking to was Wells.  Moreover, as Wells points out (and shows by judicial 
notice), plaintiff was certainly aware that Wells was his lender when he negotiated a 2016 loan 
modification. 
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Leave to Amend 

 
Leave to amend is denied as to the seventh cause of action (§ 2937).  It is granted as to the 
remainder of the FAC.  This is plaintiff’s second pleading, but the first demurrer ruling.  (It 
appears that the FAC was filed in response to a prior demurrer.)  At this point there is sufficient 
smoke in the FAC that the Court wonders if plaintiff may be able to locate a fire with more and 
better detail, especially as to the allegedly defective handling of modification discussions. 
 

Judicial Notice and Exhibits 
 
Wells’s Request for Judicial Notice is granted.  The Court also notes that the FAC refers to 
attached exhibits, but they are not in fact attached.  (They were presumably attached to the 
original complaint.) 
 

CMC 
 
In light of these rulings, the Case Management Conference now set for July 18 is premature.  
The CMC is continued to December 10, 2018 at 8:30 a.m. 

  

20.  TIME:  9:00   CASE#: MSC18-00570 
CASE NAME: RUIZ-LOZITO VS WCCUSD 
HEARING ON DEMURRER TO COMPLAINT of RUIZ-LOZITO FILED BY WEST 
CONTRA COSTA UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Defendant demurs to the complaint in this case.  Part of the demurrer is merely unmeritorious 
and misdirected.  The remainder borders on the silly.  The demurrer is overruled.  Defendant is 
given to July 6, 2018 in which to file and serve its answer. 
 
Plaintiffs’ complaint generally alleges that the District’s current at-large voting structure 
impermissibly dilutes the votes of racial minorities, namely Latinos and blacks.  The result of the 
District’s at-large voting system is that it deprives racial minorities of the opportunity to elect the 
trustees that comprise the District’s five-member Board.  The District’s Board governs five cities 
– Richmond, San Pablo, Hercules, El Cerrito, and Pinole – and eight unincorporated areas. 
 
The totality of the circumstances, the complaint alleges, “indicates that the practice of at-large 
elections has the effect of denying Latino and black residents an equal opportunity to participate 
in the political process.”  Three of the five current trustees are white and from El Cerrito, which 
comprises only 10% of the District’s population.  Only three Latinos, six blacks, and not one 
Asian candidate have been elected in the past 50 years. 
 
The Complaint further alleges that Board members are aiming to repeat an illicit strategy in 
order “to conduct the 2018 election in violation of state and federal law [] and defer any 
compliance until 2020.”  (Compl. ¶ 43.)  To prevent this outcome, Plaintiffs seek injunctive relief 
against the District for violations of the California Voting Rights Act of 2001 (“CVRA”), and in the 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   06/22/18 

 
 

- 23 - 

alternative, for violations of § 2 of the Federal Voting Rights Act, 52 U.S.C. § 10301.  (Complaint 
at ¶¶ 1, 56-63, 64-72.) 
 
The principal argument of the demurrer is that this dispute is “unripe”.  Defendant does not 
assert that there are any procedural steps, such as a proper demand or a “safe harbor” period 
for consideration, that make the complaint premature.  Rather, the District asserts that the 
dispute is not “ripe” because its Board has stated its intention to move to precinct-based 
elections, which the District characterizes as the District attempting to bring itself into 
compliance. 
 
The District’s position is all well and good, especially if it implies that there isn’t going to be a 
substantial dispute that at-large elections violate the Acts or that moving to single-member 
elections is appropriate.  It is not a sufficient answer to the complaint, however.  To state the 
most obvious problem, the District’s approach has the direct (and intended) consequence that 
the illegality asserted by plaintiffs will go completely unaddressed for at least the 2018 election.  
The District’s proposed path for switching to single-member zones contemplates doing so no 
earlier than the 2020 Board elections – and even that, perhaps, contingent on other events such 
as a referendum.  Plaintiffs, by contrast, are seeking a switch to single-member zones now – 
that is, in time for the 2018 election. 
 
It remains to be seen whether plaintiffs’ demand for immediate relief is well-founded 
substantively; whether plaintiffs’ proposed immediate action is workable and fair; or whether, as 
a matter of equitable discretion, the Court may choose to let matters proceed on a lengthier 
timeline.  But as a pleading matter there is no justification for dismissing plaintiffs’ complaint out 
of hand on the plea that “we’re working on it”.  If (as plaintiffs allege) the present system violates 
state and federal statutes; and if (as plaintiffs allege) it is feasible to remedy that violation in time 
for the 2018 elections; and if (as plaintiffs allege) the District is dragging its feet if not worse – 
then plaintiffs have a cogent argument for immediate action despite the District’s objections.  If 
those things prove to be so, then plaintiffs are not required to tolerate an unlawful 2018 election 
just because the District wants to take longer to remedy a conceded illegality.  (And if the 
illegality isn’t fully conceded, all the more reason why the dispute is ripe.)  On the contrary, if the 
District actually agrees that the law calls for a switch from at-large to precinct-based elections, 
then (aside from this litigation) the District’s duty would appear to be to work with plaintiffs to try 
to achieve that switch as soon as it can be done. 
 
Besides the ripeness point, defendant asserts that the complaint is uncertain because it cannot 
tell what claims are being asserted against what defendants.  The assertion is facially 
untenable.  There is only one defendant in the complaint, namely the District.  That answers any 
mystery about which defendants any claims are being asserted against.  Nor is there any 
ambiguity about what claims are being asserted.  The first cause of action is for violation of the 
California Voting Rights Act; the second cause of action is for violation of the federal Voting 
Rights Act.  What does defendant find unclear or uncertain about that?  (Defendant does not 
contend that the factual allegations in the complaint are legally insufficient to state claims under 
either statute.) 
 
The only other federal statutes mentioned in the complaint are 42 USC §§ 1983 and 1985(3).  
Those sections, however, are merely procedural vehicles, creating litigatable causes of action 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   06/22/18 

 
 

- 24 - 

for substantive violations of federal rights found elsewhere (such as in the federal Voting Rights 
Act).  Neither of the complaint’s causes of action purports to arise under §§ 1983 or 1985(3) 
substantively, nor could they as those statutes in themselves create no substantive duties, 
rights, or prohibitions. 
 
At worst there is some mild confusion about who the plaintiffs are, caused by an improvident 
mention of LULAC.  The error is acknowledged by plaintiffs, though, and is dealt with in the 
motion to strike. 
 
Defendant’s request for judicial notice is granted. 

  

21.  TIME:  9:00   CASE#: MSC18-00570 
CASE NAME: RUIZ-LOZITO VS WCCUSD 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLAINTIFFS' 
COMPLAINT FILED BY WEST CONTRA COSTA UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Defendant District moves to strike certain parts of the complaint.  The motion is granted in part 
and denied in part. 
 
The District moves to strike the reference in Complaint ¶ 13 to LULAC.  The paragraph purports 
to speak of LULAC as a plaintiff, but it is not a party to the case.  Plaintiffs acknowledge the 
error and essentially stipulate to the deletion.  The motion is granted as to the mention of 
LULAC in ¶ 13. 
 
The motion is denied in all other respects. 
 
The District moves to strike the first prayer for relief, for a declaration that the at-large system 
violates federal and state law, on the ground that there is no separately pleaded cause of action 
for declaratory relief.  Declaratory relief is a form of relief, however, not itself a cause of action.  
The Court sees no reason why, if it finds a violation of the Voting Rights Acts, it could not issue 
a declaratory ruling saying so – especially if, as the District may well contend, no form of 
injunctive relief is appropriate at some given juncture in the case. 
 
More substantively, the District seeks to strike items in the prayer for relief seeking either an 
order that the District apply for a waiver from the State Board of Education, or that the 
requirement for a waiver be dispensed with.  The parties have not briefed whether the California 
Voting Rights Act might provide any authority for this form of relief.  At least as a constitutional 
matter, however, it is beyond debate that the federal Voting Rights Act could do so.  If a state-
law procedure such as a waiver requirement stands as an obstacle to vindication of a 
substantive federal right, one possible solution is to take appropriate action to remove the state-
law obstacle – especially where, as is alleged here, the governmental entity is refusing to take 
the necessary procedural steps as a delay tactic.  Whether any such form of relief turns out to 
be substantively and equitably appropriate remains to be seen, but it cannot be ruled out 
ab initio as the motion seeks to do. 
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The remaining items in defendant’s motion to strike are more in the nature of “demurrers” to 
individual paragraphs or allegations.  There is a good reason why such a demurrer would not be 
allowed if it were honestly labeled as such.  A plaintiff is not required to limit his allegations to 
those facts that are absolutely essential to his cause of action, or that give rise to liability in 
themselves.  The matters sought to be stricken are properly adduced as (at worst) background 
or indirect considerations.  There is nothing in them that could be considered “irrelevant, false, 
or improper matter” subject to a motion to strike (Code of Civil Procedure § 436). 

22.  TIME:  9:01   CASE#: MSC16-01171 
CASE NAME: DEL BECARRO VS O’HANRAHAN 
HEARING ON MOTION FOR CONTINUANCE SET BY THOMAS G.F. DEL BECARRO 
* TENTATIVE RULING: *  
 
Plaintiff’s motion to continue the hearing on defendant Jacobs’s summary judgment motion is 
denied. 
 
Without fully reviewing and analyzing the substance of the summary judgment motion, the Court 
cannot definitively ascertain whether the discovery plaintiff now seeks would or would not make 
any difference to the motion.  Plaintiff makes at least a plausible argument for its relevance, and 
the Court assumes that the interrogatory responses might be helpful to plaintiff on the summary 
judgment motion. 
 
What plaintiff does not do, however, is to demonstrate any plausible excuse for not having 
sought this discovery more timely.  As Jacobs points out, this is an unusual case in that his 
summary judgment motion has been in plaintiff’s hands since last September.  Plaintiff 
responded to it fully in January without any mention of needing this (or any other) discovery.  
The motion was not heard before now for a variety of reasons having nothing to do with its 
substance, or with the unavailability of discovery.  Further, when the motion was filed the case 
was set for trial in January 2018, further putting plaintiff on notice that he’d better get going on 
any discovery he thought he needed. 
 
Plaintiff’s motion does not state when he filed the current interrogatories, but evidently they were 
filed late enough that he won’t get responses in time to use them in opposition to the summary 
judgment motion.  Plaintiff offers no hint of any good reason why he waited that long to serve 
these interrogatories.  Nor does he explain why he didn’t need them last January but does need 
them now. 

  

 


